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JUDGMENT 

1) This appeal has been preferred against the Judgment and Decree dated 

08-12-2014, passed by the learned Munsiff No.1, Tezpur, in Title Suit No.6 of 

2010, whereby respondent‘s/plaintiff‘s suit was decreed.  

 

Case of the Plaintiff/Respondent in the Title Suit: 

2) The Respondent as plaintiff instituted the Title Suit against the 

appellant/defendant for recovery of khas possession of suit room and premises 

by evicting the defendant and also for recovery of the arrear of rents.                    

 

3) It was claimed that plaintiff/respondent‘s mother-in-law Lakheshwari 

Hazarika took a sum from plaintiff and executed an agreement for sale of a plot 

of land on 01-06-2005 & delivered physical possession of the entire land on the 

01-06-2005. After which, the plaintiff constructed the suit-room on that land 

but (L) Lakheshwari Hazarika failed to execute the sale deed in favour of the 

plaintiff & thus, plaintiff instituted T.S. No.44/2007 for specific performance of 

contract against Lakheshwari Hazarika and her son Dayal Chanda Hazarika. 

During pendency of that suit, Lakheshwari Hazarika died and subsequently suit 

was disposed of on compromise. On 09-04-2008 Dayal Ch. Das executed sale 

deed in respect of the land in favour of the plaintiff. Hence, the plaintiff 

became the absolute owner of the schedule room and premises standing on. 

He rented the room to defendant for hotel business and on 01-08-2005 both 

the parties entered into an agreement of tenancy for a period of three years for 

a monthly rent of Rs.500/- to be paid within tenth day of succeeding month. 

The defendant was irregular in payment of rent and became defaulter since 



 

Page 3 of 33 

May‘2008. Moreover, the defendant also illegally constructed pucca plinth and 

brick construction in the eastern and southern portion of the suit room and 

premises in the month of September-October‘ 2009. Furthermore, the suit 

premise is required by plaintiff for his own use to earn his livelihood, as he has 

no other source of income. Hence, the present suit.    

 

Case of the Defendant/Appellant in the Title Suit: 

4) The defendant denied the landlord-tenant relationship between the 

plaintiff and the defendant and stated that the plaintiff is not the absolute 

owner of the suit premises. It was claimed that the defendant constructed the 

suit premise with verbal permission of (L) Lakheswari Das and since 1992 she 

is in possession of the suit premise as owner and carrying on her business. It 

was also denied that (L) Lakheswari Das has executed an agreement of sale in 

favour of the plaintiff and possession of land was delivered to the plaintiff. The 

defendant stated that she never took the suit premises on rent from the 

plaintiff, nor entered into any agreement of the tenancy with him on 01-08-

2005 or any other date, hence she is not the tenant of the plaintiff and there is 

no question of defaulting in payment of rent. The defendant prayed for 

dismissal of the suit.    

 

5) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

1. Whether there is any cause of action? 

2. Whether the suit is maintainable?   

3. Whether the plaintiff is the owner of the suit room and premises 



 

Page 4 of 33 

as mentioned in the schedule?  

4. Whether the defendant was a tenant of the plaintiff in respect of 

the suit room? 

5. Whether the defendant defaulted in payment of rent to the 

plaintiff in respect of the suit room? 

6. Whether the notice to vacate was served on the defendant by the 

plaintiff and whether the said notice was properly served as per 

law? 

7. Whether the plaintiff is entitled to the relief as claimed? 

8. To what other relief/reliefs the parties are entitled to?  

Additional Issue: 

9. Whether the suit is bad due to non-joinder of necessary parties? 

 

6) Plaintiff side adduced evidence of 6 PWs including the plaintiff himself 

and has exhibited 6 documents in support of his case. The plaintiff examined 2 

official PWs also. Inadvertently the evidence of Promod Ch. Bora was marked 

as PW-4 instead of PW-5 and evidence of Jagat Hazarika was marked as PW-5 

instead of PW-6. Hence, to avoid confusion the ld. Trial Court stated that 

evidence of Promod Ch. Bora would be mentioned as evidence of PW-5 and 

evidence of Jagat Hazarika will be mentioned as evidence of PW-6. Defendant‘s 

side adduced evidence of four DWs and has exhibited some document. After 

hearing the arguments on behalf of both sides and also perusal of the materials 

on record, ld. Munsiff decreed the respondent’s/plaintiff’s suit. Being 

aggrieved with the Judgment and decree passed by the trial court the 

Appellant/defendant preferred this appeal.  
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Grounds For Appeal: 

7) Other than the general allegation that the ld. Trial court erred both in 

law and in fact in delivering the impugned judgment and decree & that without 

properly discussing oral and documentary evidence on record, it was 

specifically alleged that while deciding Issue No.2 the Trial Court ignored the 

statements made in written statement and additional written statement where 

it was admitted by both the parties that the land over which the suit room and 

premises are situated originally owned by and belong to Lakheswari Hazarika 

and after her death all her legal heirs and successors becomes necessary 

parties to the suit as because the alleged registered Sale Deed No.678/2008 

executed by Dayal Chandra Das (Ext.1) is not valid and he had no right to do 

so. Furthermore, Dayal Chandra Das was a mental patient. The evidence also 

proved that the suit room was constructed by the defendant/appellant long 

before purchase of the land and there was no relationship of landlord and 

tenant between the parties, hence, the Trial Court should have held that the 

suit is not maintainable in its present form. While deciding Issue No.3 and 4 the 

Trial Court gave too much importance over registered Sale Deed & totally 

ignored the evidences of Defendant/Appellant side. Cross-examination of DW-3 

and DW-4 was ignored, who admitted construction of the suit room about 

20/21 years ago prior to date of their cross-examination & being entrusted and 

engaged by the defendant/appellant to do so. That while decided Issue No.5, 

the ld. Trial court decided the issue on wrong finding that the defendant 

/appellant is a tenant of plaintiff/respondent. That while decided Issue No.6, 

the learned trial court decided the issue on wrong presumption that the 

tenancy was terminated by efflux of time and hence no notice is required and 
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also hold that the notice was served properly. Hence, it was prayed that the 

impugned judgment and decree and hence liable to be set aside.     

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8) I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. It 

is seen that other than issue no.1 the appellant is aggrieved by the decision of 

trial court in all the remaining 8 issues, hence, these issues are discussed 

herein below. For better understanding and convenience of appreciation of 

evidence the issues may not be discussed chronologically.  

 

ISSUE NO.2: Whether the suit is maintainable? 

9) The defendant challenged the maintainability of the suit on the ground 

that the defendant/appellant not being a tenant under the plaintiff/respondent, 

the present suit filed under tenancy Act is not maintainable.  

 

Decision of Ld. Trial Court: 

10) The plaintiff has claimed to be the owner and landlord of the suit room 

and prayed for eviction of the defendant on the ground of defaulter and 

bonafide requirement, however the defendant denied landlord-tenant relation. 

This is a matter to be decided after taking evidence on the basis of which it will 

be decided whether the plaintiff is entitled to decree or not. Only because the 

defendant is stating that she is not tenant, the power of civil court to entertain 

a suit is not taken away. Thus, it was held that the suit is maintainable in its 

present form & Issue No.2 was decided in affirmative in favour of the plaintiff.    
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My Decision & Reasons Thereof: 

11)  None of the parties forwarded argument on this point but for ends of 

justice I have gone through the materials available on record and ld. Trial 

Court‘s decision. I find no anomaly in decision of the ld. Munsiff that there is no 

legal impediment, which makes the suit not maintainable. Thus, the decision of 

the learned trial court in Issue no.2 is not interfered with.  

 

ISSUE NO.9: Whether the suit is bad due to non-joinder of 

necessary parties? 

Decision of Ld. Trial Court: 

12) Trial Court observed that the defendant has not challenged the suit on 

the ground of non-joinder of necessary party in her written statement, 

however, during cross-examination of the PW-2 & PW-2, the defendant 

suggested that the legal heir of Lakheswari Das are necessary parties & in their 

absence the suit is liable to be dismissed. Trial Court observed that the suit has 

been filed the plaintiff has not claimed any relief against any legal heir of 

Lakheswari Das & the sale-deed (Ext.1) has not been challenged by the 

defendant by way of counter claim. Hence, in this suit the LHs of (L) 

Lakheswari Das are not necessary parties & without their presence effective 

order can be passed.   

 

Argument on behalf of Both Sides: 

13)  The defendant/appellant claimed that the as the LHs of the (L) 

Lakheswari Das has not been impleaded hence, the suit is bad for non-joinder 

of necessary parties. On the other hand, respondent/plaintiff argued that the 

defendant never raised the question of non-joinder of necessary party in the 
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written-statement nor filed any counter-claim seeking the Sale Deed to be 

declared null and void, thus, the matter of non-joinder has become infructuous 

in the eye of law.  

 

My Decision & Reasons Thereof: 

14) I begin by mentioning that only those matter are ‗issues‘ which has 

been stated by one side and denied by another. Perusal of written-statement 

shows that the plea of non-joinder was never taken-up as a defence by the 

defendant & the Court subsequently settled it. This was a suit for recovery of 

possession of the suit-land and premises from the tenant and also for arrear 

rent. The plaintiff has no case or claim against the original owners. Hence, I 

find no anomaly in the decision of the ld. trial Court and it is as per the 

provisions of law. In view of the above discussion, the decision of the learned 

trial court in issue no.9 is not interfered with. 

 

ISSUE NO.4: Whether the defendant was a tenant of the 

plaintiff in respect of the suit room?  

15) This issue was settled as the plaintiff claimed that the defendant is a 

tenant under him, however, the defendant denied the tenant-landlord relation 

between them. 

Decision of Ld. Trial Court: 

16) Trial Court went through the evidence of the witnesses elaborately and 

observed that plaintiff/PW1 deposed that the suit room was rented to the 

defendant by executing a tenancy agreement on 01-08-2005 (Ext.5) for three 

years for a fixed monthly rent of Rs.500/-. PW-2 corroborated this evidence 

and the defendant failed to rebut the version of PWs. Ld. Trial Court observed 
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that though a photocopy of the tenancy agreement was submitted by the 

plaintiff, however it is admissible as secondary evidence & mere filing of 

Photostat copy does not lead to the presumption of non-existence of a fact.  

Furthermore, the plaintiff explained that Photostat copy was filed because the 

original is with the defendant.  

 

17) Trial Court observed that s.65(a) Indian Evidence Act provides that 

secondary evidence of the contents of the documents may be given when the 

original is shown to have been or appears to be in possession or power of any 

person against whom the document is sought to be proved and when, after 

notice u/s 66 Evidence Act has been given and such person does not produce 

it. On perusal of the case record it was seen that as per the order of this Court 

the plaintiff has sent a notice to the defendant to produce the original tenancy 

agreement but the defendant in reply to that notice submitted before the Court 

that the defendant is not in possession of the documents sought to be 

produced. Considering the fact that despite giving notice u/s 66 Indian 

Evidence Act, the documents was not produced hence, Trial Court was of the 

view that Photostat copy of tenancy agreement is admissible as secondary 

evidence. Even PW-3 deposed that the plaintiff informed him that Anjali came 

several occasions in the house of the plaintiff to take the suit premise on rent 

and on 01-08-2005 the suit premises was rented to the defendant by executing 

the tenancy agreement at Rs.500/- per month. PW-4 also deposed that she has 

seen the defendant running her business in the suit room over the land of the 

plaintiff for 6/7 years. 

 

18) Ld. Munsiff held that the plaintiff by Ext.5 and the evidence of PWs 

proved that the defendant had taken the suit premise on rent. Mere denial is 
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not sufficient to deny the title of the plaintiff, especially when the plaintiff has 

proved his title over the land. Furthermore, though the defendant denied the 

tenant-landlord relationship between the parties but at the same time she took 

the plea that notice u/s 106 T.P. Act was not sent properly for which defendant 

could not be evicted in absence of proper notice under the T.P. Act. This plea 

of defendant certainly lead to the presumption that the defendant has indirectly 

admitted that he is a tenant under the plaintiff. Thus, preponderance of 

probability lies in favour of the plaintiff & accordingly, issue no.4 was decided in 

affirmative in favour of the plaintiff.  

 

Argument on behalf of Appellant: 

19) Ld. counsel for the appellant argued that the tenancy agreement and 

advocate notice are all Xerox copies. The excuse given by the plaintiff was that 

when the tenant/defendant was asked to produce the original tenancy 

agreement she claimed that she didn‘t have it, and therefore, the secondary 

evidence was given. However, secondary evidence can be given only after 

obtaining permission from Court, but the plaintiff failed to obtain any such 

permission. Ext.5 is not admissible and therefore, the plaintiff couldn‘t prove 

the tenancy. In support of his argument ld. appellant counsel cited the 

decisions of Hon‘ble Supreme Court in Ram Suresh Singh Vs. Prabhat 

Singh, (2009) 6 SCC 681, where the Hon‘ble Supreme Court observed that 

the original having not been produced, the xerox copy of a document is 

inadmissible in evidence. In H. Siddiqui v. A. Ramalingam, (2011) 4 SCC 

240, it was the observed that - 

“The provisions of Section 65 of the 1872 Act provide for 

permitting the parties to adduce secondary evidence. However, 
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such a course is subject to a large number of limitations. In a case 

where the original documents are not produced at any time, nor 

has any factual foundation been laid for giving secondary 

evidence, it is not permissible for the court to allow a party to 

adduce secondary evidence. Thus, secondary evidence relating to 

the contents of a document is inadmissible, until the non-

production of the original is accounted for, so as to bring it within 

one or other of the cases provided for in the section. The 

secondary evidence must be authenticated by foundational 

evidence that the alleged copy is in fact a true copy of the 

original. Mere admission of a document in evidence does not 

amount to its proof. Therefore, the documentary evidence is 

required to be proved in accordance with law.‖ 

Another decision relied upon is that of Hon‘ble Karnataka High Court in 

Avalappa Vs. Krishnappa, 1989 (1) Civ LJ 304 Kar wherein it was 

observed that - 

The conditions laid down in the Section must be fulfilled before 

secondly evidence can be admitted and secondary evidence of the 

contents of a document cannot be admitted without the non-

production of the original being first accounted for, in such a 

manner as to bring it within one or other of the cases provided for 

in the Section. This Section is not intended to be utilised for the 

benefit of persons who deliberately or with sinister motives refuse 

to produce in Court a document which is in their possession power 

or control. It is designed only for the protection of persons who in 

spite of best efforts are unable from circumstances beyond their 

control to place before the Court primary evidence as required by 

law, nor this can be invaded, in cases where the party wilfully fails 
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to produce the document at all relevant periods, but puts it at the 

time of the arguments in Court of the last resort.  

Hon‘ble Himachal Pradesh High Court in Roshan Lal Sharma Vs. Wattan 

Singh Dogra, AIR 2017 HP 6 held that,  

―A bare perusal of Section 65 of Indian Evidence Act makes it 

crystal clear that secondary evidence may be given of the 

existence, condition, or contents of a document in either of the 

situations enumerated a to g thereunder……….The condition 

precedent to grant permission to prove a document by way of 

allowing to produce secondary evidence is that the said document 

is in existence and also that the original or primary evidence thereof 

is either lost, missing or not available. The loss, destruction or 

misplacement of the document or that the same is/was in 

possession of either adversary party of the applicant or executant 

thereof should be proved on record. A photocopy of the document 

cannot be admitted in secondary evidence.‖   

The Privy Council in The King Vs. Paulson & Ors., AIR 1920 Privy Council 

observed that when landlord accepts rent after breach of covenant has 

occurred, with a knowledge of such breach, shows a definite intention to treat 

the lease as subsisting. 

Honorable Gauhati High Court in Sri Indu Bhushan Kar Vs State of Tripura 

1995(2) GLT 165 held that – 

―…….to prove the secondary evidence of the contents of a 

document under Section 65 of the Evidence Act, it is essential 

that procedure laid down in Section 66 should be strictly 

complied with.‖  
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Honorable Orissa High Court in Naladhar Mahapatra And Anr. vs Seva 

Dibya And Ors., AIR 1991 Ori 166 observed that - 

―………once a document is admitted into evidence, without 

objection the document cannot be challenged at a subsequent 

stage, but in a case where a document which cannot be 

admitted into evidence due to some prohibition in law, even if 

it is admitted into evidence without objection, the Court can 

come to a finding that the document though admitted is 

legally inadmissible.‖ 

Honorable Allahabad High Court in Arshad Ali Khan vs State Of Uttar 

Pradesh, AIR 1978 All 59 observed that – 

―The lease deed being inadmissible in evidence it is not 

possible to find out the period for which it was granted. The 

lower appellate court was also not justified in law in coming 

to the conclusion that the relationship of landlord and tenant 

exists between the parties by a reference to the terms of the 

lease.‖  

 

20) It was further argued by the appellant counsel that not only the 

plaintiff/ respondent failed to prove the tenancy agreement, he also failed to 

prove that the suit-house was built by him or that the defendant/appellant was 

his tenant. Except for the plaintiff and his wife (PW-2) none of the other 

witnesses knows if the defendant/appellant is a tenant under the plaintiff/ 

respondent and stated that plaintiff told that the defendant is a tenant. 

Furthermore, the plaintiff/respondent claimed that he constructed the suit-

premises and gave it on rent to the defendant/ respondent, however, PW 

evidences reveals otherwise. PW2 is wife of plaintiff & she said that after the 
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land & suit-premises was bought by her husband they used the suit-premises 

for 2-3 years as tea stall, however plaintiff as PW-1 claimed that on 16-07-05 

the rom was constructed after receiving the land & from 01-08-2005 it was 

rented to defendant. Thus, it is seen that the witnesses doesn‘t corroborate the 

evidence of PW1/plaintiff. PW4 Gunalata also mentioned that the house and 

land was given to the plaintiff and then plaintiff gave to defendant, that implies 

that the plaintiff didn‘t construct the suit-premises and it came with the land 

purchased. Even if we look at the cross-examination of DW-3 & DW-4, it is 

seen that the plaintiff accepted that this witnesses has in fact constructed the 

suit-premises but took the stand that the plaintiff got it constructed. Thus, 

evidence is clear that the plaintiff/ respondent failed to prove not only the 

tenancy agreement but also the fact that he constructed the suit-premises. 

 

21) It was argued that the plaintiff must succeed on his own strength and 

once he can discharge his burden the suit maybe decreed in his favour. 

Appellant-side placed reliance of the decision of Hon‘ble Supreme Court of 

India in Rangammal vs Kuppuswami & Anr, AIR 2011 SC 2344, Hon‘ble 

Gauhati High Court decisions in Rama Ghosg & Ors. Vs. Rukhia Begum & 

Ors., 1999 (3) GLT 170, Khantu Ram Rabha & Ors. Vs. Dispur 

Barwoary Puja Committee & Jypto Kala Kendra, Guwahati, (2015) 6 

GLR 205. It was also argued that the impugned judgment has been passed 

very perfunctorily without proper appreciation of evidence. Reliance was placed 

on Hon‘ble Gauhati High Court decisions in Ambor Ali Vs. Nichar Ali, AIR 

(37) 1950 Assam 79, wherein, O.20 r.4 (2) CPC was discussed and it was 

observed that the judgment must clearly mention as to why the material 

evidences were relied upon or why rejected. 
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Argument on behalf of Respondent: 

22) It was argued by the respondent-side that the original tenancy-

agreement was in possession of the appellant/defendant and a notice was 

issued to him to produce the same before the Court. However, he failed to do 

so and therefore, secondary evidence was submitted, same being the Xerox 

copy of the tenancy agreement (Ext.5). It was also argued that the 

appellant/defendant has challenged the authenticity of the tenancy agreement 

(Ext.5) and therefore, the appellant/defendant should have sent it to Forensic 

Laboratory for opinion of Handwriting Expert. Failing to do so proves that the 

tenancy agreement was actually executed between the parties. 

  

My Decision & Reasons Thereof: 

23) I have given the arguments forwarded by both sides due consideration 

and also have gone through the impugned judgment and the evidences 

available on record. I begin by mentioning that this suit is covered by the 

Transfer of Property Act (hereinafter referred to as TP Act) as the suit-land and 

premises falls under non-urban area. Under the TP Act any tenancy agreement 

beyond a period of 1 year has to be compulsorily registered, if not, then it 

becomes a month from month tenancy. In the present case, though the 

tenancy agreement (Ext.5) states that the tenancy to be for a period of 3 

years, however, considering the fact that its unregistered, it has to be taken as 

month from month tenancy, if the tenancy agreement is proved by the 

respondent/plaintiff.  

 

24) Coming to the question whether the copy of the Tenancy Agreement 

(Ext.5) that has been submitted is a valid document or not, we have to look at 
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s.65 & s.66 Evidence Act and also the order-sheets of the suit. The present suit 

attracts s.65 (a) Evidence Act, which reads as follows – 

65. Cases in which secondary evidence relating to 

documents may be given - Secondary evidence may be 

given of the existence, condition or contents of a document in 

the following cases: 

(a) When the original is shown or appears to be in the 

possession or power of the person against whom the 

document is sought to be proved, or of any person out of 

reach of, or not subject to, the process of the Court, or of any 

person legally bound to produce it, and when, after the notice 

mentioned in Section 66, such person does not produce it;  

S.66 Evidence Acts lays down the procedure for proving the documents 

mentioned in s.65 Evidence Act, and it reads as follows – 

66. Rules as to notice to produce.—Secondary evidence 

of the contents of the documents referred to in section 65, 

clause (a), shall not be given unless the party proposing to 

give such secondary evidence has previously given to the 

party in whose possession or power the document is, or to his 

attorney or pleader, such notice to produce it as is prescribed 

by law; and if no notice is prescribed by law, then such notice 

as the Court considers reasonable under the circumstances of 

the case… 

 

25)  Perusal of the order-sheet reveals that the respondent/plaintiff did send 

a notice to the appellant/defendant to produce the original tenancy agreement 

and the appellant denied to be in its possession. Thus, I am of the considered 

opinion that this is sufficient compliance of s.66 Evidence Act and the Ext.5 
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becomes admissible. The citations submitted by ld. appellant counsel has been 

considered, however, considering the fact that s.66 Evidence Act has been 

complied with, the Ext.5 becomes admissible, but its admissibility is also 

subject to the question whether the foundation has been laid or not. 

 

26) Admitting a document doesn‘t absolve the party from proving the same. 

In order to enable a party to produce secondary evidence it is necessary for the 

party to prove existence and execution of the original document. Here I would 

refer to a relevant decision cited by ld. appellant counsel where the Hon‘ble 

Apex Court in H. Siddiqui v. A. Ramalingam, (Supra), observed that - 

―The provisions of Section 65 of the 1872 Act provide for 

permitting the parties to adduce secondary evidence. 

However, such a course is subject to a large number of 

limitations……The secondary evidence must be authenticated 

by foundational evidence that the alleged copy is in fact a 

true copy of the original. Mere admission of a document in 

evidence does not amount to its proof. Therefore, the 

documentary evidence is required to be proved in accordance 

with law.‖ 

In civil cases, the foundation of the case of the parties is found in the plaint 

and the written-statement and the parties cannot deviate from it. Therefore, 

the plaintiff must have laid the foundation in the plaint itself that the defendant 

has the original tenancy agreement. I have gone through the plaint closely and 

it seen that nowhere the plaintiff/respondent mentioned that the unregistered 

tenancy agreement is with the defendant/appellant. I have gone through the 

written-statement & the evidences of both sides also & found no material on 

record to indicate that the original document was in the possession of 
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defendant/ appellant. The plaintiff/respondent also failed to explain as to what 

were the circumstances under which the Photostat copy was prepared and why 

the defendant/ appellant was in possession of the original document. Hence, 

the foundation of the claim itself is missing. Thus, it is clear that the plaintiff/ 

respondent failed to show the grounds necessary for acceptance of the 

photocopy of the alleged tenancy agreement, and hence, the alleged Tenancy 

Agreement (Ext.5) is inadmissible as evidence. 

 

27) Another pertinent point to be noted is that, to prove his case the 

plaintiff examined himself as PW-1, his wife as PW-2. He also produced 2 other 

independent witnesses & 2 official witnesses. Though PW-1 claimed that he 

executed the tenancy agreement & PW-2 vaguely claimed that the tenancy 

agreement was sighed, however, their evidence was not to the degree of 

preponderance of probability that made their claim of tenancy agreement 

acceptable. Ld. Munsiff drew the presumption that as the defendant was taking 

up the protection u/s 106 TP Act, hence it can be presumed that tenancy has 

been accepted. However, I‘m not inclined to accept this line of argument 

because presumption can only corroborate a substantive piece of evidence and 

cannot be the evidence itself. In the present case, the plaintiff/respondent 

failed to prove the execution of the tenancy agreement and therefore, no 

amount of presumptions could save his case. 

 

28) Thus, in view of the above discussions it is seen that the plaintiff failed 

to prove the tenancy agreement, either by documentary evidence or by oral 

evidence. Hence, decision of ld. Munsiff in issue no.4 is reversed and it is 

held that the plaintiff failed to prove that the defendant was a tenant of the 

plaintiff in respect of the suit room. 
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ISSUE NO.3: Whether the plaintiff is the owner of the suit room 

and premises as mentioned in the schedule?  

29) This issue was settled because the plaintiff claimed himself to be the 

owner of suit-room and premises & sought eviction of his tenant (defendant) 

from it, however, the defendant denied the landlord-tenant relationship.  

 

Decision of Ld. Trial Court: 

30) Trial Court observed that to prove his claim the plaintiff as PW-1 & his 

wife Mantu Hazarika as PW-2 has deposed before the court. Accordingly to 

them (L) Lakheswari Das sold the land & handed over the possession of said 

land to plaintiff and afterward on 01-06-2005 plaintiff himself constructed the 

suit premises thereon. PW-3 also deposed that in June‘2005 the plaintiff 

entered into an agreement for sale with Lakheswari Das and paid Rs.5,000/- as 

earnest money. On the same day Lakheswari Das gave possession of the land 

to the plaintiff after which the plaintiff constructed a room for his business. PW-

4 also deposed that about 16/17 years before her death, Lakheswari Das has 

given possession of the land to her son-in-law, the plaintiff.  

 

31) Trial Court also went through the Sale Deed No.678/2008 (Ext.1) to 

prove that he purchased the suit-land & premises. Plaintiff has examined PW-5 

Pradmod Ch. Bora from the office of Sub-Registrar to prove the sale deed & 

PW-6 Jagat Hazarika brought the Jamabandi copy (Ext.3) & Ext.3 (1). The 

defendant cross-examined the PWs on the line that the sale agreement by (L) 

Lakheswari Das was not for the land with the suit-premises, and that, she had 

not delivered the possession of the same to the plaintiff and also that Deyal Ch. 

Das is mentally ill and can‘t execute a valid sale deed. However, Trial Court 



 

Page 20 of 33 

held that this suggestions can‘t be given weightage as validity of the sale deed 

are not relevant in the suit as because defendant had not challenged the said 

sale deed and had not sought for any declaration to the effect that the sale 

deed executed in respect of the land is void and liable to be cancelled. The 

defendant also failed to prove those suggestions by evidence. The evidence of 

the PWs and the Ext.1 fortifies the fact that the land on which the suit premises 

is constructed is purchased by plaintiff. The legal heir of Lakheswari Das has 

not challenged the sale. The plaintiff through his PWs and documents has 

successfully proved that the land was purchased by him from Dayal Chandra 

Das vide Ext.1 hence, it is held that the plaintiff is the owner of the land.  

 

32) Regarding ownership of the suit premise, plaintiff in his cross-

examination has stated that in July‘2005 the he constructed the suit room. 

PW2, PW-3 and PW4 supported his claim. The non-production of receipt of 

material will have no adverse effect on the merit of the plaintiff‘s case in its 

entirety. The defendant only gave suggestion that the plaintiff did not construct 

the suit premises and the defendant constructed that suit room. The defendant 

failed to elicit anything from the PWs to rebut that suit premises was not 

constructed by the plaintiff.  On the other hand, the defendant claimed that (L) 

Lakheswari Das permitted her to construct the suit premise and run business 

since 1992 & that she has been in possession of the suit premise by 

constructing the shop room. However, defendant has not filed any counter-

claim claiming that she is the owner of the suit premises by way of adverse 

possession or otherwise, nor any prayer of confirmation of title was made. 

During cross-examination defendant stated that (L) Lakheswari Das has 

permitted her in presence of her husband but she has not examined her 
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husband to prove her case. The defendant neither examined any of the LHs of 

(L) Lakheswari Das to prove that Lakheswari Das has allowed her to construct 

the suit premises and to occupy it.  

 

33) The defendant failed to show in what authority she is occupying the suit 

premises. Defendant failed to produce any evidence that shows the (L) 

Lakheswari Das allowed the defendant to construct the suit room. Though 

defendant examined two labourers who claimed that they have constructed the 

suit premises about 20/21 years ago at the request of the defendant, however 

the defendant first has to prove that she has authority to construct the same, 

which she failed to do. Accordingly, issue No.3 was decided in favour of 

plaintiff.  

 

Argument on behalf of Appellant-Side: 

34) It was claimed by the appellant that the respondent was never the 

owner of the suit premises and the alleged sale deed is not an executable one 

as at the time of execution of the sale deed Deyal Ch. Das was mentally ill. It 

was also argued that the PW-1 stated during cross-examination that 

immediately after the sale deed was executed he constructed the suit-premises 

and handed-over to the defendant to carry on her business. However, PW-2 

during cross-examination stated that after the sale-deed was executed PW-1 

used the suit-premises for carrying on his business and then after 2-3 years he 

rented it out to the defendant. Even PW-4 mentioned during cross-examination 

that when the plaintiff purchased from the original owner both the house and 

the land was given to the plaintiff and then plaintiff gave it to the defendant. 
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Thus, evidence is clear that the suit-premises was never constructed by the 

plaintiff and rather it was in the suit-premises way before the sale-deed was 

executed. 

 

Argument on behalf of Respondent-Side: 

35) On the other hand the respondent counsel argued that the plaintiff/ 

respondent has proved by way of both oral and documentary evidence that he 

is the owner of the suit premises and his evidence was supported by the other 

PWs. Ext.1 is the sale-deed by which the plaintiff/respondent bought the suit-

land and premises and all the PWs, including PW-3 & 4 clearly stated that (L) 

Lakheswari Das delivered the possession to the plaintiff/respondent on the date 

of agreement of sale itself. 

 

My Decision & Reasons Thereof: 

36) Before going ahead with the discussion on this issue, I must point out 

that the suit was only for recovery of khas possession of suit-room and 

premises by evicting the defendant and also for recovery of the arrear of rents. 

Thus, in this suit no declaration as to right, title and interest of the plaintiff/ 

respondent can be given and therefore, whatever decision is arrived at in this 

issue regarding the question whether the plaintiff is the owner of the suit room 

& premises or not, will not operate as a res judicata.  

 

37) The decision in this issue will depend on the fact as to whether the 

plaintiff can prove execution of the sale-deed or not, if answer is in the 

affirmative then the question will arise as to whether the suit-premises was 

constructed by the plaintiff or the defendant. The plaintiff exhibited the 

registered sale-deed as Ext.2 and deposed as PW-1. Ext.2 refers to sell of only 
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land and doesn‘t refer to any house or shed, thus, it would mean that the 

house or shed was constructed subsequently. Perusal of the sale-deed (Ext.2) 

also shows that there was three witnesses to it, however, none of these 

witnesses were produced to prove the execution of the sale-deed. PW-1‘s wife 

deposed as PW-2 and stated that the sale-deed was executed in favour of her 

husband, however it is seen that she is not a witness in the sale-deed. Thus, it 

is seen that the sale-deed has not been proved as per law. PW-5 is the official 

witness who deposed about the registration of the sale-deed and PW-6 proved 

the jamabandi. However, their evidence is not enough to prove execution of 

the sale-deed (Ext.5). 

 

38) Other than this, PW-3 & PW-4 deposed in favour of the plaintiff and 

claimed that the plaintiff entered into an agreement for sale with Lakheswari 

Das & on the same day the possession of the suit-land was handed-over to the 

plaintiff, however, their cross-examination revealed that this information were 

told to them by the plaintiff and they personally didn‘t see it or knew about it. I 

refrain from accepting the argument forwarded by respondent/plaintiff and the 

opinion of the ld. Munsiff that the defendant cannot challenge the claim of the 

plaintiff as owner of the suit-premises because he has not filed a counter-claim 

praying for cancellation of the sale deed. I am also not inclined to accept the 

opinion of ld. Munsiff that the defendant has to show her title over the land to 

claim that she constructed the suit-premises, otherwise, without a title she 

cannot construct the premise. My observation is that, the burden is on the 

plaintiff/respondent to prove his case and claim and this burden doesn‘t shift to 

the defendant, and neither does defendant‘s failure to prove her title or 

authority makes the suit eligible for decree.  
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39) As seen from the discussions above, the plaintiff couldn‘t prove the sale-

deed as per provisions of law and therefore, I am constrained to hold that the 

plaintiff failed to prove that he is the owner of the suit room and premises as 

mentioned in the schedule. Hence, the decision of the learned trial court in 

issue no.3 is reversed. 

 

ISSUE NO.5: Whether the defendant defaulted in payment of 

rent to the plaintiff in respect of suit room?  

Decision of Ld. Trial Court: 

40) Trial Court observed that the plaintiff as PW-1 has stated that the 

defendant had been paying the rent for the suit premises till May‘2008 but then 

defaulted. During cross-examination the defendant failed to impeach the 

credibility of plaintiff. His evidence was supported by PW-2. PW-4 also deposed 

that on being asked the plaintiff had informed her that the defendant has paid 

rent for two years and after that she is occupying the suit room without paying 

the rent. PW-3 also deposed that plaintiff had told him that the defendant 

tenancy agreement expired on July‘2008 and the defendant is not paying the 

rent and therefore, he sought PW-3‘s help. On the other hand, the defendant 

denied that she is tenant of the plaintiff, and therefore, the question of paying 

rent doesn‘t arise. Trial Court further observed that considering the fact that in 

the Issue No.3 it has been decided that the plaintiff is the owner of the suit 

premises and in Issue No.4 it has been decided that the defendant is the 

tenant of the plaintiff, in such a situation, failure of the defendant to rebut the 

claim of plaintiff regarding defaulter leads to the probability of the fact that 

defendant defaulted to pay the rent from 01-05-2008 to 31-10-2009. Moreover, 

the plaintiff has proved that the defendant is a defaulter. Hence, issue no.5 

was also decided in affirmative.      
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Argument on behalf of both sides: 

41) The position of the appellant is that she was never a tenant of the 

respondent, so the question of paying rent to him or defaulting subsequently 

doesn‘t arise. On the other hand, respondent counsel argued that the 

plaintiff/respondent has forwarded coherent evidence that the defendant has 

not paid the rent. 

 

My Decision & Reasons Thereof: 

42) In the present case the defendant has outright denied the tenant-

landlord relation, so the question of deciding whether she has paid the rent or 

not doesn‘t arise itself as by denial it is apparent that rent was not paid to the 

plaintiff. The decision in this issue is thus, solely dependent on the decision on 

Issue No.4 regarding whether the defendant is the tenant of the plaintiff. If the 

answer would have been affirmative in issue no.4 then the answer to this issue 

also would have been in affirmative, however, while discussing issue no.4 the 

decision of ld. Munsiff was reversed and it was held that the plaintiff failed to 

prove that the defendant is his tenant, hence, the natural consequence is that 

the decision in this Issue No.5 is also reversed and it is answered in the 

negative and against the plaintiff/respondent.  

 

ISSUE NO.6: Whether the notice to vacate was served on the 

defendant by the plaintiff and whether the said 

notice was properly served as per law?  

43) This was one of the pleas taken by the defendant/appellant that as 

notice as per law has not been served upon her she cannot be evicted. 
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Decision of Ld. Trial Court: 

44) Trial Court observed that evidence revealed that the tenancy agreement 

expired on 01-08-2008 & thereafter no new tenancy was created in respect of 

the suit-room & premises. After the determination of the tenancy, the plaintiff 

has sent a notice to the defendant on 04-08-2008 requesting the defendant to 

vacate the suit room and premises through registered post and A/D card 

(Ext.2), which was received by the defendant. In the present case the PW-1 

and PW-2 deposed that the tenancy agreement expired on 31-07-2008 and 

since then no new agreement was entered into. The defendant failed to rebut 

the case of the plaintiff & hence, it is found that tenancy was determined by 

efflux of time as no new tenancy was entered into. Hence, in this case the 

notice u/s 106 Transfer of Property Act is not required. Hence, issue no.6 was 

decided in affirmative in favour of the plaintiff.     

 

Argument on behalf of Appellant-Side: 

45) It was argued by the appellant-side that the plaintiff didn‘t submit the 

registered A/D to prove serving the notice on the defendant. Furthermore, the 

plaintiff has prayed for arrear rent from 01-05-2008 to 31-08-2009, then how 

can plaintiff claim that the tenancy has determined by efflux of time and the 

landlord-tenant relation ceased to exist? It was also argued that efflux of time 

doesn‘t terminate a tenancy and serving notice is compulsory. Furthermore, 

even if we accept for argument sake that the defendant/appellant was a tenant 

under the plaintiff, the tenancy agreement being an unregistered document 

makes the tenancy month from month & therefore, it cannot be determined by 

efflux of time but a notice of 15 days in compulsory. Appellant counsel cited the 
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decision of Hon‘ble Supreme Court of India in Satish Chand Makhan & Ors. 

Vs. Govardhan Das Byas & Ors., (1984) 1 SCC 369; AIR 1984 SC 143, 

wherein it was held that - 

―It is no doubt true that where the lease is for a definite term, 

it stands determined by efflux of time under Section 111(a) of 

the Transfer of Property Act, and the erstwhile tenant 

becomes a tenant at sufferance, but that is not the case 

here.‖ 

Another decision relied upon was that of Hon‘ble Punjab-Haryana High Court in 

Choeth Ram Vs. Deep Chand Jain & Anr., AIR 1977 P H 187 where it 

was held that in an unregistered lease deed the period for which it was 

executed could not be taken into consideration by the court. Reliance was also 

placed in the decision of Hon‘ble Patna High Court in Abdul Sattar Mian Vs. 

Kailash Prasad, AIR 1966 Pat 93, wherein it was held that - 

―Under Section 107 of the Transfer of Property Act, a lease of 

immoveable property for any terra extending one year has to 

be made by a registered instrument…… That section provides 

that a lease for any purpose other than agricultural or 

manufacturing purposes is to be deemed to be a lease from 

month to month which can be terminated by the lessor or the 

lessee by fifteen days' notice expiring with the end of the 

month of the tenancy. Thus, the duration in this case cannot 

be determined on the basis of the period of lease which is 

given in the kirayanama, which is an inadmissible document, 

but on the basis of Section 106. That being so, the lease in 

question in this case cannot be said to have been terminated 
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by efflux of five years' time. It must be held instead to be a 

case of month to month tenancy which could be terminated 

by fifteen days' notice expiring with the month.‖ 

 

Argument on behalf of Respondent-Side: 

46) The respondent-side argued that as the tenancy agreement has expired 

on 31-07-2008 no notice is required to be served. The defendant did in fact 

receive the notice but she failed to reply to the same. He relied on Hon‘ble 

Gauhati High decision in the case of Nibaran Chandra Nath Vs. Kumud 

Chandra Nath & Ors., 2012 (3) GLT 354, wherein it was held that when 

the lease/tenancy ends it‘s the duty of the lesses/tenant to put the landlord in 

possession of the property and the question of notice u/s 106 TP Act doesn‘t 

arise. 

 

My Decision & Reasons Thereof: 

47) Before going ahead with the discussion in this issue I deem it essential 

to point out that the ld. Munsiff has got mis-directioned when it was held that 

―in this case the notice u/s 106 Transfer of Property Act is not required. Hence, 

issue no.6 was decided in affirmative in favour of the plaintiff.‖ The mute 

question for determination in this issue was whether plaintiff/ respondent sent 

a notice to the defendant/appellant to vacate the tenanted premises or not & 

whether the said notice was properly served as per law. As there are ample 

materials available on record I deem it fit to decide this issue afresh based on 

the pleadings, evidences and arguments forwarded. There are three vital 

questions that require to be answered here –  
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(i) Whether plaintiff/ respondent sent a notice to the defendant/ 

appellant to vacate the tenanted premises? 

(ii) Whether the said notice was properly served as per law? 

(iii) Whether serving of notice is a requirement in the present suit? 

 

48) Answering the 1st & the 2nd question, the plaintiff/respondent exhibited 

the Postal Report as Ext.6. The question arises as to how to ascertain what is 

this Postal Report about & what was served upon the defendant/appellant. 

There is no way to determine that this Postal Report (Ext.6) is the Quit Notice 

by the plaintiff/respondent to defendant/appellant. Hence, I am of the opinion 

that the plaintiff/respondent failed to prove that he sent a Notice to the 

defendant/appellant to vacate the tenanted premises & that it was served upon 

the defendant/appellant. 

 

49) Coming to the 3rd question as to whether serving of notice is a 

requirement in the present suit, the plaintiff/respondent claims that the tenancy 

was determined by efflux of time, whereas the defendant/appellant claimed 

that it a must under the TP Act. Perusal of S.106 TP Act shows that it deals 

with duration of certain leases in absence of written contract or local usage & it 

reads as follows – 

―In the absence of a contract or local law or usage to the 

contrary, a lease of immovable property for agricultural or 

manufacturing purposes shall be deemed to a lease from year 

to year, terminable, on the part of either lessor or lessee, by 

six months‘ notice expiring with the end of a year of the 

tenancy; a lease from month to month, terminable, on the 
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part of either lessor or lessee, by fifteen day‘s notice expiring 

with the end of a month of tenancy.‖ 

As seen in the present case, if the tenancy could have been proved by the 

plaintiff/respondent then the tenancy would have been a month from month 

tenancy as the tenancy agreement was an unregistered document. S.111 TP 

Act discusses under what conditions a lease of immovable property determines. 

The respondent/plaintiff is claiming that it falls u/s 111 (a) TPA that reads as 

―(a) by efflux of the time limited thereby‖. However, the appellant/defendant 

claims that it cannot be by efflux of time and has to be u/s 111 (h) TP Act, 

which reads as follows, ―on the expiration of a notice to determine the lease, or 

to quit; or of intention to quit the property-leased duly given by one party to 

the other‖.  

 

50) I have given the argument forwarded by both sides due consideration 

and after going through the pleadings and the arguments of both sides I am of 

the considered opinion that in the present case, had the plaintiff/respondent 

succeeded in proving that the defendant/appellant is his tenant, then the lease 

in this suit would have been determined u/s 111 (g) (2) of the TP Act as the 

defendant/respondent has renounced his character as tenant and claimed title 

in himself, not directly but subtly. S. 111 (g) (2) of the TP Act reads as follows, 

―incase the lessee renounces his character as such by setting up a title in a 

third person or by claiming title in himself.‖ Thus, in the present case, had the 

plaintiff/respondent succeeded in proving that the defendant/appellant is his 

tenant, a notice would not have been necessary as the lease would have been 

determined u/s (g) (2) TP Act when the defendant/appellant denied the 

landlord-tenant relation and set-up a title on himself.  
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51) Thus, under the given circumstances, it is held that the plaintiff/ 

respondent failed to prove that the notice to vacate was served on the 

defendant by the plaintiff and that the said notice was properly served as per 

law. Hence, Issue No.6 is settled in the negative. 

 

ISSUE NO.7: Whether the plaintiff is entitled to the relief as    

claimed? 

ISSUE NO.8: To what other relief/reliefs the parties are entitled 

to?  

Decision of Ld. Trial Court: 

52) Considering the decision in the rest of the issues the Court opinioned 

that the preponderance of probability lies in favour of the plaintiff who is able 

to prove his case in his favour, hence, he is entitled for the decree as prayed 

for. The plaintiff is also entitled to cost of the suit and interest on the arrear of 

rent of Rs.9,000/- with 7% interest. Issue No.7 and 8 were decided in favour of 

the plaintiff.              

 

My Decision & Reasons Thereof: 

53) Considering the fact that decision in issue no.7 & 8 is based on the 

decision on the other issues and the decision of ld. Munsiff in Issue Nos.3, 4, 5 

& 6 were reversed and it was held that plaintiff/respondent failed to prove that 

he is the owner of the suit-premises and that the defendant/appellant is his 

tenant. Hence, under the given circumstances, it is appropriate that the 

decision of the learned trial court in issue no.7 & 8 is reversed & held that the 

plaintiff is not entitled to the relief as claimed or any other relief/reliefs. 
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54) In view of the above discussions and decisions, the appeal is allowed 

and the Judgment and Decree dated 08-12-2014 passed by the learned 

Munsiff, Tezpur, in Title Suit No. 6 of 2010 is set-aside. The, the parties will 

bear their own costs. Prepare a decree accordingly. 

 

The appeal is disposed of on contest. 

  

Send down the Case Record, alongwith a copy of this judgment to the ld. 

Court. 

 

Given under my hand & seal of the Court on the 30th August‘2017. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno. 

(Munmun B.Sarma) 

Civil Judge 
Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff Witnesses : 

i) PW-1   : Sri Harekrishna Hazarika  

ii) PW-2   : Smt. Mantu Hazarika 

iii) PW-3   : Sri Tapan Chandra Kalita 

iv) PW-4   : Smt. Gunalata Das 

v) PW-5   : Sri Pramod Ch. Bora 

vi) PW-6   : Sri Jagat Hazarika 

Plaintiff Exhibits:    

i) Ext.1 : Sale Deed bearing No.678 dated 09-04-2008 (Copy) 

ii) Ext.2 : Advocate notice dated 04-08-2008 (Copy) 

iii) Ext.3 : Certified copy of Jamabandi 

iv) Ext.3 (1): Certified copy of Jamabandi after correction 

v) Ext.4 : C/c of order dt. 05-05-08 passed in TS No.44/2007 

vi) Ext.5 : Tenancy Agreement (Copy) 

vii) Ext.6 : Postal report 

Defendant Witnesses: 

i) DW-1  : Anjali Saikia 

ii) DW-2  : Sri Lalit Ch. Das   

iii) DW-3  : Sri Baliram Das   

iv) DW-4  : Sri Bhaben Keot   

Defendant’s Exhibits:    

i) Ext. A  : Case Record of TS No.44/2007   

ii) Ext. A(1) : Plaint of TS No.44/2007   

iii) Ext. A(2) : Agreement for sale filed in TS No.44/2007   

iv) Ext. A(3) : WS file in TS No.44/2007   

v) Ext. A(4) : Petition for impleadment of LHs in TS No.44/2007   

 

 

 (Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 


